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66 CALIFORNIA LAW REVIEW 

that a wife was entitled to reasonable support and maintenance out of 
the property of defendant for herself and two children, one of whom 
was a daughter nineteen years of age, where it appeared that the daugh- 
ter was residing with her and that, although of age, she was dependent 
upon her parents for support. The court presumed from the rinding 
that she was "unable to maintain herself by work," that she was an in- 
valid. The court quotes from Oregon and New Jersey cases,* which 
intimate that under peculiar circumstances arising from poverty or sick- 
ness, an adult child is entitled to support by a parent, cites Section 206 
of the Civil Code as sanctioning these judicial intimations, and, on the 
strength of these intimations thus sanctioned, holds that in decreeing 
maintenance for the wife, under Section 136 of the Civil Code, the al- 
lowance may be made to cover the support of an adult invalid daughter 
under her mother's care. 

M. O. 

Estates of Deceased Persons: Distribution of Chose in Action. — Is 

a chose in action, — in litigation, — the proper subject of distribution? 
The Supreme Court of California, in the recent case of the Estate of 
Colton, 1 has ruled in the negative, with a discussion so brief that it 
would appear that the proposition was regarded as elementary. Is it 
so, in fact? It may not be improper to confess a doubt. 

In the case in question a partial distribution of the estate of Ellen 
Colton was sought by the beneficiary, and ordered by the probate 
court. In reversing this decree the Supreme Court points out as an in- 
surmountable obstacle to distribution that the greater part of the es- 
tate consists of a claim for $300,000 against the California Safe Deposit 
& Trust Company, which claim was then the subject of an action by 
the executor. One of the grounds for reversal was the proposition that 
the chose in action was not a proper subject of distribution under the 
circumstances. The court relies very largely on Estate of Ricaud, 2 
quoting from it as follows: "If the assets are merely claimed to exist, 
and the right to them is involved in litigation, . . . then the estate 
is not ready for distribution." Admitting this to be true as a general 
proposition, we are yet unable to see how it applies to the situation 
presented in the Colton case. Here distribution is not sought of an 
asset "merely claimed to exist," but, on the contrary, of a definite prop- 
erty, 8 which is generally recognized in law as an existing asset. 4 It is 



4 Fitch v. Cornell, 1 Sawyer 156; Snover v. Snover, 13 N. J. E. 261. 

1 Estate of Colton, 44 Cal. Dec. 468 (Sept. 27, 1912). 

2 57 Cal. 421 (1881). 

* Civil Code of California, §§654, 655, 954; Stahl v. Webster, 11 111. 
511, 517 (1850); Dunlap v. Toledo etc. Ry. Co., 50 Mich. 470; 15 N. W. 
555 (1883); Power v. Harlowe, 57 Mich. 107; 23 N. W. 606 (1885); La 
Rue v. Groezinger, 84 Cal. 281, 288; 24 Pac. 42 (1890); 32 Cyc. 669; 23 
Am. & Eng. Ency. Law (2d ed.) 264. 

4 Hall v. Emerson, 11 La. 1 (1837); Pitt v. Jameson, 15 Barb. 310 
(1853); Bishop v. Matney, 25 Ky. L. R. 1777; 78 S. W. 856 (1904); In re 
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not necessary nor timely for us to comment on the Ricaud case here, 
but we believe that a reading of it will suffice to show that the court 
in framing the language of its decision did not at all contemplate such 
a state of facts as appears in the principal case. So also with the 
other two authorities cited in Estate of Colton. 5 In each the point upon 
which the decision is based is foreign to that here involved. 

There can be no doubt that the law favors dispatch in the settling 
up of estates, 6 and to the effecting of this end the courts quite generally 
have ruled that the distributees need not await complete liquidation of 
the estate, but may come in and demand distribution when the debts 
and expenses of administration are fully paid. "The law does not allow 
the representative of the estate to retain the money or other assets in 
his hands, against the will of the legatees or distributees, to await the 
maturing of debts not due, or the establishment of contingent liabili- 
ties." 7 

It may be urged that a distribution of such a chose in action as 
that involved in litigation in the Colton case 'will result in embar- 
rassment to the administrator, or to the administration.' But the worst 
that could happen would be an increase in the number of active parties 
in interest, and all inconvenience which might arise from this source is 
adequately provided against in the Code of Civil Procedure of Califor- 
nia^ " J. U. C, Jr. 

Evidence: Presumption of Survivorship Under the Common and 
the Civil Law: Suspension of Power of Alienation. — In the Estate of 
Cross 1 the will of the testators, husband and wife, provided, "In the 
event of the death of either one of the testators herein, if the sur- 
vivor shall continue living for the period of thirty days thereafter, 
then and in that event the following terms of this instrument shall 
prevail, that is to say: 

1. The whole estate of the deceased testator and of the com- 
munity shall pass to the surviving husband or wife." The will then 
disposed of the property in the event of the death of the surviving 
spouse within thirty days. 



Kemp's Estate, 49 Misc. Rep. 396; 100 N. Y. S. 221 (1906); Dawes v. 
Boylston, 9 Mass. 352; 6 Am. Dec. 72 (1812); 11 Am. & Eng. Enc. (2d 
ed) 828, 829, 832; 18 Cyc. 175. 

s In re Kittson, 45 Minn. 197; 48 N. W. 419 (1891); Murff v. Frazier, 
41 Miss. 408. 

6 C. C. P. Cal., Sees. 1651, 1652, 1661, 1665; Estate of Crosby, 55 Cal. 
574, 581 (1880); In re Moore, 72 Cal. 334, 342; 13 Pac. 871 (1887); Mad- 
dock v. Russell, 109 Cal. 417, 423; 42 Pac. 139 (1895); Dennis v. Bint, 
122 Cal. 39, 45; 54 Pac. 378 (1898). 

7 Allison v. Abrams, 40 Miss. 747, 750; In re Snedeker, 114 N. Y. S. 
936 (1908); Ward v. Tinkham, 65 Mich. 695; 32 N. W. 901 (1887); Le 
Blanc v. Bertant, 16 La. Ann. 294, 298; Succession of Hasley, 27 La. 
Ann. 586. 

8 C. C. P., Sees. 381, 382, 385. 

i44 Cal. Dec. 433 (Sept. 24, 1912). 



